


Che Solicitors’ Journal 





VOL. LXXXVII. 


Saturday, September I1, 1943. 


No. 37. 








Current Topics: Open Towns— 
Juvenile Courts — Local Authorities 
and the Future — Centralisation of 
Electricity Services—Eyes and Acci- 
dents—Aviation Insurance—Solicitors 
and Tyre Replacement 


A Conveyancer’s Diary oa rv 
Landlord and Tenant Notebook .. 


Correspondence 
Obituary .. a 


323 Books Received 


| 
| 
321 | 
323 | 


Criminal Law and Practice 
Our County Court Letter 


To-day and Yesterday 


Points in Practice 

| Notes of Cases— 

Budd v. Anderson and Others. . 
Corelli, Jn re ; Watt v. Bridges 
| 


324 | 
324 
324 
325 
325 


326 


Inland Revenue Commissioners v. Fitte 
War Legislation 
Notes and News 





Editorial, Publishing and Advertisement Offices : 


29-31, Breams Buildings, London, E.C.4. 


Telephone : Holborn 1403. 


Susscriptions : Orders may be sent to any newsagent in town or country, or, if preferred, direct to the above address. 


Annual Subscription : £3, post free, payable yearly, half-yearly, or quarterly, in advance. 


Single Copy : 1s. 4d., post free. 


ADVERTISEMENTs : Advertisements must be received not later than first post Tuesday, and be addressed to The Manager at the above address. 
ContrisuTions : Contributions are cordially invited, and must be accompanied by the name and address of the author (not necessarily 
for publication) and be addressed to The Editor at the above address. 





Current Topics. 


Open Towns. 


AN official pronouncement on a question of international law 
which, one may reasonably assume will become of increasing 
importance as the war goes on, is timely and welcome at the 
present stage of affairs. Such a statement was forthcoming from 
the Lord Chancellor on 29th August at a demonstration 
organised by the Ministry of Information in Edinburgh. He 
said that we had heard something lately from Italian sources 
about a proposal to declare Rome an ‘“* open town,”’ with a view 
apparently to ensure it from the risk of any further air attack. 
As a student of international law, he was not aware that there 
was any rule which conferred immunity from attack upon a 
town which made such a declaration. The question whether a 
town could legitimately be bombarded from the air depended, 
not on whether it called itself ‘‘ open or undefended,” but on 
whether it contained any military objectives. Civilians who 
were taking no part and rendering no assistance in carrying on 
the war, said his lordship, should not be made the object of 
deliberate and direct attack. That was plain enough, though 
it did not lie in the mouths of those who directed enemy bombing 
to say so. But merely declaring a town to be an open town 
made no difference whatever. It would be rather like raising 
the white flag while continuing the fight. It was not what the 
enemy declared, but what he was doing, that mattered. 
Secondly, he continued, it would in any case seem next door to 
impossible to transform a great capital city, the nucleus of 
government and of war direction, a seat of war manufacture, 
the nerve centre of administration, and the junction for military 
transport, into a purely non-belligerent area. The lines of 
railway by means of which whole divisions of the German army 
moved up and down the length of Italy were concentrated in 
and around Rome. His lordship concluded by saying that we 
could confidently leave the practical decision in the matter to 
the allied commanders. Both on grounds of decency and 
expediency, mere “‘ terror raids,’ to use a phrase recently coined 
by the enemy, are of no value, and perhaps injure most those 
who use them, and it follows from this that, as VISCOUNT SIMON 
justly remarked, those responsible for our strategy must be 
given the practical decision in the matter of choice of targets. 


Juvenile Courts. 

In his admirable letter in The Times of 31st August, Lorp 
ATKIN put the question of the age of magistrates in juvenile 
courts in the correct light. A septuagenarian himself, he 
submitted that it was a mistake to formulate a rigid rule on the 
matter. The question, his lordship wrote, was what justices 
would best carry out the statutory obligation in hearing charges 
against juveniles ‘‘ to have regard to the welfare of the child or 
young person’’? The right age would depend upon circumstances 
—the nature of the locality and the nature of the justice. Some 
of the writers on the subject appeared to think that the farther a 
man was removed from his own youth the less he was disposed to 
appreciate the difficulties of present youth; so that a man with 
children of his own would have more sympathy with youth than a 
"man with children and grand-children. ‘Chis was not in the least 
his lordship’s experience of grandparents. But the question was 
not so much that of understanding one’s own children as of 
understanding juvenile offenders and their conditions of life. 
He was confident that in country districts justices were for the 
most part fully acquainted with the conditions of their poorer 
neighbours and with the special difficulties of the children. At 
any rate, his lordship knew that was so in the two districts in 
which he served as a justice. And if a man or woman 
had shown themselves to be understanding and sympathetic 
members of a juvenile court at sixty-nine, the neighbourhood 
should not be deprived of their experienced services when 
they reached the age of seventy. On the subject of young social 
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workers as magistrates, it must be remembered that justices 
put on the commission of the peace did not and could not sit in 
juvenile courts only. They had to take their part in the 
ordinary work of trying disputed cases of theft, assault, drunken- 
ness, bastardy, and the whole range of matrimonial disputes. 
Even in juvenile courts serious questions of fact arose, such as 
the actual guilt of the offenders charged, the nature of the 
temptation offered, the character of the home, and whether the 
conduct of the parent had conduced to the offence. For all 
these, some measure of experience of affairs and a sound and 
firm judgment were required. The proper place for the young 
social worker was in helping the offender to make a fresh start 
rather than in adjudicating how he should be given the 
opportunity of a fresh start. With regard to a resolution of 
30th July by the Leicester City Justices to the effect that in the 
future no magistrate should be appointed to the juvenile court 
panel over the age of fifty-five, and that any member elected in 
the future should resign on reaching the age of sixty-five, his 
lordship expressed the view that the justices omitted to consider 
that they had no authority by any resolution in advance to fetter 
the discretion of themselves or their successors when it came to 
making appointments. If at the appropriate meeting they chose 
at the time in making their selection to adopt the ages mentioned, 
well and good ;_ but if they considered the resolution binding on 
them and acted under its compulsion, it might be a question 
whether the appointments were valid. Those who know 
anything of the English bench can multiply instances of judges 
and magistrates whose intellectual vigour and human sympathies 
have remained unclouded by the years. LorD ATKIN himself is 
an outstanding example of one of these grand old men, and we 
would respectfully submit that it is not only a mistake, as Lorp 
ATKIN stated, but a dangerous mistake, to lay down a rigid rule 
in favour of youth and against age in the appointment of 
magistrates in juvenile courts. 


Local Authorities and the Future. _ 

THE case for the small many functioned local authority was 
recently put forward with singular force in a letter from Mr. W. V. 
FUNDREY, Mayor of Wisbech, to The Times of 20th August. 
“Some 400 years ago,’”’ he wrote, ‘‘ long before Parliament or 
the Civil Service concerned itself with such matters,’ his pre- 
decessors, however inadequately, regulated fairs and markets, 
weights and measures, and nuisances. They appointed watch- 
men, repaired banks and made provision for shipping in the 
town, provided schools and helped the needy, built bridges and 
paved their streets, He pointed out that during the war the 
borough gave shelter to the townspeople, stored their furniture, 
repaired their houses and helped worthy cases. The authority 
also opened hostels, arranged billeting and feeding and provided 
the organisation of the supply of clothing and bedding. They 
started the rationing of food and fuel, and once when fuel ran out, 
they chopped trees and distributed wood. They also provided 
a British Restaurant and facilities for holidays at home. They 
provided fire brigades and stations. Any national effort started 
with the local authority, including salvage, books for the forces, 
charity, days of prayer and provision of allotments. The borough 
had hoped that they would be able to help, in time of peace, 
by giving people a fuller and more natural life, at the same time 
gaining itself by an increase in population, enterprise and rateable 
value. It was hoped that the old democratic institutions would 
have a great future. The value of the corporation in the past 
had been that it stood for so many services. The townsmen 
knew to whoin they could look for hope of redress if at all possible. 
Mistakes had been made, and would continue to be made, but 
in a democratically elected body such as a borough council 
the remedying of the mistake was usually extremely swift; far 
different from the action of a remote board, which will still make 
mistakes and which will be unable to rectify them as quickly 
as a local body, and perhaps not be so willing to do so. The 
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Atlantic Charter, Mr. FuNpDREY wrote, specifies that all men, 
even Englishmen presumably, should be given the government 
which they desire. That applied to local government, and our 
chartered rights of self-government granted by Edward VI 
should not be reduced to a historic fiction in the reign of 
George VI. ‘No promise can be too high,” said the Minister 
of Health in the annual report for 1941-42, ** for the part played 
by local authorities during three years of war.’’ This statement 
alone constitutes a sufficient vindication of Mr. FUNDREY’s 
plea for a retention of the democratic system of local authorities 
in any post-war rearrangement of functions. 

Centralisation of Electricity Services. 

QUESTIONS of regionalisation or centralisation of the control 
of local services will have to be decided after the war, with due 
regard not only to the need for preserving the democratic system 
of local government, but also to the special need of the particular 
service involved. In the case of the electricity supply the 
trend towards increasing regionalisation and even centralisation 
has been clearly apparent ever since the Electricity Act, 1919. 
It is almost sui generis among local services, because cheapness 
of supply being a paramount national necessity, the policy of 
all recent legislation dealing with the service has been to extend 
it and standardise it over the widest possible area. In a recent 
report by the Electrical Power Engineers’ Association, which 
represents the technical staffs in the industry, it is suggested 
that the Government should without delay enact the appointment 
of a National Electricity Supply Board, which would have power 
to acquire all statutory electricity undertakings in the country 
and would be responsible for national control and policy relating 
to the generation, transmission and distribution of electricity 
as a public service. It is contended that this reform would 
produce a much needed uniformity in tariffs and services and 
make possible an adequate supply over all parts of the country. 
It is proposed that the Board should be composed of members 
with technical, commercial and administrative experience in 
the industry, together with members representing interests 
vitally concerned in the industry, including employees. The 
terms of acquisition, unless otherwise agreed, should be on the 
basis of a fair value payment, i.e., capital cost, less depreciation 
of the physical assets. The Electricity Commissioners should 
divide the country into distributive regions each to be under the 
control of a regional distribution engineer and manager appointed 
by the National Electricity Supply Board. There would be 
regional consultative committees to safeguard the interests of 
all classes of consumer, and there would be a right of appeal to 
the Board and to the Electricity Commissioners. Other functions 
of the Board would be electrical development, and one of its 
tasks would be to apply a uniform system of tariffs to the whole 
of the country. The scheme is admirably conceived and worked 
out, and is a substantial contribution to present planning for 
post-war reconstruction. 

Eyes and Accidents. 

ONE of the most striking features of the modern industrial 
system is the enormous wastage of man power that is constantly 
occurring as a result of accidents in factories. Those whose work 
is connected with litigation arising out of common law or work- 
men’s compensation claims cannot fail to have noticed the large 
proportion of eye injuries which occurs in factories, whether 
arising out of physical accidents or out of industrial disease. 
These injuries actually amount to just under 4} per cent. of the 
total of injuries through industrial accidents. Nearly a quarter 
of them are caused by flying particles. A pamphlet just pub- 
lished by the Department for Ophthalmic Research at Oxford 
University, on Eyesight and National Health, states that a 
large part of the loss could be prevented by the use of protective 
measures. The refusal to make use of these facilities, it is stated, 
is largely due to the fact that many types of goggles and screens 
either become quickly scratched or blurred, or restrict the field 
of vision. It goes on to say that further research and experiment, 
combined with education, should go far to reduce the number 
of such accidents, and incidentally, the annual total of compensa- 
tion payments. The pamphlet also notes the importance of 
optical research in reducing injuries and deaths in street accidents. 
The work of the Factory Lighting Committee of the Home Office, 
spread over many years, has led to illumination which conduces 
to the relief of eyestrain and the prevention of accidents. 
Standards of illumination have been recommended, but only in 
the case of factory lighting have these been made compulsory. 
None of these results, it is stated, could have been obtained 
without co-operation between ophthalmologists and physicists, 
and research in well-equipped physical laboratories. Improved 
lighting in coal mines has reduced the incidence of miners’ 
nystagmus and should reduce it much more in the future. Lorpb 
NUFFIELD’s generous benefaction to Oxford University of £25,000 
in 1940 enabled the University to appoint a Margaret Ogilvie 
Reader and Honorary Senior Surgeon to be appointed to the 
Oxford Eye Hospital, a Research Biochemist to be appointed, and 
the building and equipment of a small temporary laboratory in 
immediate proximity to the hospital. The Ophthalmological 
Research Endowment Committee ask for help in raising £250,000 
to build, equip and endow the research laboratories of a 








department of ophthalmology at the University of Oxford. 
Cheques should be sent to the Hon. Treasurer of the Ophthalmo- 
logical Research Council, Old Clarendon Building, Oxford. We 
respectfully agree with the statement in the pamphlet that it is 
not only in the interests of employers and insurance companies, 
but the duty of all good citizens to encourage all possible means 
for the preservation of the eyesight of the community. 


Aviation Insurance. 

A NEW branch of law which promises to be of high practical 
importance after the war is that relating to aviation insurance. 
In a special article in The Times of 28th August the writer 
stated that aviation insurance might well take its place with 
the old-established main types when international commerce 
is fully resumed. The subject, he states, bears some similarity 
to marine insurance concerned with ships and cargoes; yet it 
is quite distinctive and calls for most careful study. Besides 
special factors affecting cost, there are the formidable leval 
liabilities in respect of injuries to members of the public, damave 
to the property of third parties, and responsibility for the safe 
carriage of passengers. The insurance of hulls as applied to 
aircraft normally covers the risk of accidental loss or damaye 
sustained on the ground, or while airborne, and it includes the 
engine and the accommodation for passengers. The legal 
liability in respect of third parties, the writer continued, as well 
as passengers and goods, is governed by the Carriage by Air 
Act, 1932, the Air Navigation Acts, 1920-1936, and by common 
law. The limits of indemnity vary considerably in accordance 
with the needs of the insured. For some time after the last 
war there was a lack of settled policy respecting the perils covered 
and the wording and conditions of insurance contracts. The 
aviation insurance companies have invariably been asked to 
assist in drafting government regulations, international air 
conventions, and the regulations for international carriage by air. 
The insurance market, consisting mainly of the British Aviation 
Insurance Company, the Aviation and General Insurance Company 
and several syndicates of Lloyd’s underwriters, has acted con- 
tinuously in an advisory capacity for Government authorities, 
and its views have rightly been sought by all committees con- 
cerned with the development of civil aviation in this country. 
The airworthiness of civil aircraft is now under the control of the 
Air Registration Board, which was set up by the Air Ministry. 
The board comprises representatives of constructors, operators, 
insurers and the general public, and it maintains a register of 
civil aircraft and prepares surveys of damage for insurers. It is 
interesting to note that the ideas of insurers are not static on the 
subject of aviation insurance. Post-war developments are 
bound to raise new and interesting problems, and it is clear from 
The Times article that the minds of insurance and legal specialists 
are ready to seek their solution. 


Solicitors and Tyre Replacement. 

ALTHOUGH many of the purposes for which solicitors are allowed 
petrol are of high importance, the Ministry of Fuel and Power has 
not been able to class them all as essential, and, in fact, in the 
majority of cases *‘S’’ coupons for petrol are issued to solicitors 
in connection with their practices, instead of the ‘‘ E’’ coupons, 
which would render them eligible for the replacement of their 
tyres. According to the August issue of The Law Society's 
Gazette, the Council of The Law Society has made representations, 
conjointly with the Automobile Association and the Royal 
Automobile Club, to the Ministry of Fuel and Power, asking, in 
particular, for the consideration of the problems of solicitors in 
rural areas, and of those in town areas who have to visit courts 
or clients in rural areas. Jn its reply, the Ministry expresses 
its regret that ‘** E ’’ coupons cannot be issued to solicitors as a 
matter of course. It has been agreed, however, with the concur- 
rence of the Ministry of Supply, that although those to whom 
*S”’ coupons are issued are not automatically eligible for tyre 
replacements, the Ministry of Fuel and Power will consider any 
application from a holder of **S” 
eligibility for such replacements. This will be granted where the 
Ministry are satisfied of the merits of the case after consideration 
of the degree of special hardship involved and the value to the 
community of the applicant’s services. No general promise can 
be made, however, and any solicitor whose tyres need replacement 
should write to the Regional Petroleum Officer from whom he 
receives his petrol coupons, quoting the divisional reference 
number of his petrol allowances and stating fully the purposes 
for which he uses his car. The Regional Petroleum Officer will 
send the application to the Ministry, together with the applicant’s 
petrol allowance file. The Ministry will consult The Law Society 
before rejecting any application from a solicitor whose use of the 
car is mainly for his legal work proper, as distinct from journeys 
between his home and his office. Applications of the latter type 
will not necessarily be rejected, but it is stated that a very high 
degree of hardship would be required to justify the grant of a 
tyre certificate in such cases. Only those whose professional 
calls take them regularly into the rural areas can appreciate the 
extreme hardship of the present situation, and solicitors who 
benefit by the concession which has now been obtained will feel 
the deepest gratitude to the Council of The Law Society and the 
two Associations which supported their representations. 
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A Conveyancer’s Diary. 


Wills : Extrinsic Evidence. 


By s. 9 of the Wills Act no will is to be valid unless it be in 
writing and witnessed in the well-known way : the only exception 
to this rule is the special provision for the wills of soldiers and 
marines contained ins. 11 and somewhat amended by later Acts. 
It is thus necessary to find in the written and properly witnessed 
document every testamentary provision which it is claimed that 
the testator has made. This necessity led to the invalidity of the 
gift, considered in Re Jones [1942] Ch. 328. By a will dated in 
VOL the testator gave a legacy of £1,000 to the ‘* Tettenhall 
College Investment Trustees appointed or to be appointed under 
special declaration of trust for the benefit of Tettenhall College 
ov otherwise as therein contained executed by me bearing even 
date with this my last will and testament or any substitution for 
or modification thereof or addition thereto which I may hereafter 
execute.” By a deed poll of even date he declared certain trusts 
of this sum. He died in 1908, but the above-mentioned legacy 
did not fall into possession until 1940, owing to there being a 
prior interest. There was, of course, nothing wrong with the gift 
in so far as it incorporated the trusts of a document of even date. 
A will’s provisions can always be referential, so long as the 
document referred to is in existence at the date of the will. But 
if the whole gift as it stood had been valid it would have been 
possible to vary the trusts of the gift by varying the trust deed 
alter the date of the will by a document not executed in the 
manner required by the Wills Act. The real effect of the provision 
was to seek to empower the testator to vary the terms of this gift 
by means of a document not validly executed as a codicil, and 
so Simonds, J.. held. 

The duly executed testamentary paper is thus to be regarded 
as prima facie complete in itself and self-explanatory. In practice, 
of course, the position is often quite different. Where the will is 
not self-explanatory the lay client is usually ready with all sorts 
of local colour which is seldom disinterested and practically never 
helpful. Material of this kind, especially statements as to what 
the testator said that he meant to do or had done, must be 
rigorously disregarded, and, indeed, if the case is sent to counsel, 
the solicitor will generally do his clients the best: service by 
leaving it out altogether. That course will enable counsel to 
consider quite impartially what is the meaning of the words 
actually used and how they affect the assets of the testator, a 
list of which should always accompany the instructions, together 
with a bald and colourless ** who’s who.’ The results may, of 
course, be startling, not only to the lay parties. Almost the first 
case TI ever had was to construe a home-made will: it was 
undoubtedly very obscure, and [ expressed a provisional opinion 
suggesting proceedings. In reply, I received a letter saying that 
ny professional client knew quite well what the testatrix had 
meant to do and therefore did not think proceedings desirable or 
hecessary. 

The first stage in considering a will is to see what it seems to 
mean, taken quite by itself except for the lists of assets and 
relatives. In most cases, that stage will produce one of the 
following results: either all will be clear, or there will be an 
obscurity of construction incapable of being cleared up by further 
evidence of facts (in which case the matter of controversy is a 
matter of pure law), or there will be patent ambiguities. 

In the last-mentioned event, extrinsic evidence can, and indeed 
must. be tendered to enable the court to say what the effect of 
the will may be. Thus there may be two or more persons who 
are equally within the description given in the will of the donee 
of a legacy. In those circumstances the court, in order to 
resolve the ambiguity, is entitled to advise itself with parol 
evidence as to the state of the family and the surrounding circum- 
stances generally. Once it is possible to use extrinsic evidence 
at all, the power to do so extends fairly widely. Thus, in Re 
Juckson |1933| Ch, 237 the testatrix gave a benefit to ‘‘ my 
nephew Arthur Murphy.’ Now it turned out that she had two 
nephews called Arthur Murphy, and so parol evidence was 
admissible to elucidate the matter. When tendered, it made it 
reasonably clear that the person intended was neither nephew, 
but was yet a third Arthur Murphy who was an illegitimate 
nephew and had married a legitimate niece of the testatrix. This 
claimant succeeded. But if there had been only one legitimate 
nephew called Arthur Murphy, it would have been he that would 
have got the benefit, no evidence being admissible. 

\nother instance in which parol evidence may be tendered is 
where there is ambiguity as to the subject-matter. For instance, 


the testator inherits Dale Hall with 20 acres of land and, during 
his tenure, buys a further 20 aeres in the immediate vicinity. 


He then makes a will, devising “my Dale Hall estate’ to A 
and giving residue to BB. What does he mean by ** my Dale Hall 
estate’? ? The question has to be solved by inquiting what the 
testator’s normal usage of the phrase had been. If the evidence 
is that he called all his lands in the rural district of Dale ‘‘ my 
Dale Hall estate,” they will all pass, and likewise if his normal 
Usage Was in a narrower sense. The question to be asked is 
hot what the testator thought he was doing when he made his 
will, but in what sense he normally used the words. I conceive 
the foregoing to be supported by Rickelts v. Turquand, 1 H.L. 472. 





In all three cases the question is, broadly, what answer the 
testator would have been given if someone had inquired of him, 
without reference to the will, what his Dale Hall estate consisted 
of. I believe that that is the sound and practical way to approach 
this question of evidence, which must be liable to give rise to 
difficulties with the lay client unless clearly explained to him. 








Landlord and Tenant Notebook. 


Rights of Way in Blocks of Flats, etc. 

WHEN one considers how much the practice of letting different 
parts of one building to different tenants has increased in the 
last fifty years or so, one may well be surprised at the fewness 
of disputes about tenants’ rights to use common passages and 
staircases which have regulted. Questions about responsibility 
for upkeep and safety have been far more frequent, and have 
led to a number of authorities in which fine distinctions have 
been drawn; but the tenant of a flat or office, and those who 
visit him, are rarely made conscious of the exact nature and 
extent of their rights to use the undemised approaches to the 
demised premises. 

This may be partly due to the fact that the right itself is well 
and long established. Where the tenancy agreement is silent 
on the point, L.P.A., 1925, s. 62 (2), may supply the deficiency : 
‘A conveyance of land, having houses or other buildings thereon, 
shall be deemed to include and shall by virtue of this Act operate 
to convey, with the land, houses, or other buildings, all-. 
Ways, passages ... easements, rights ... appertaining or 
reputed to appertain to the land, houses, or other buildings 
conveyed ... or, at the time of the conveyance, demised, 
occupied, or enjoyed with ... the land, houses, or other 
buildings conveyed.” This may be, as regards statute law, 
merely an elaboration of s. 62 of the old Conveyancing Act, SSL ; 
but essentially, statute law here merely expresses or gives effect 
to a principle well known to the common law, the principle 
that a grantor may not derogate from his grant. In ** Sheppard’s 
Touchstone,” we find (s. 89): ‘‘ When any thing is granted, 
all the means to attain it . are granted also and . . . shall 
pass inclusive, together with the thing, by the grant of the thing 
itself, without the words eum pertinentiis, or any such like words.” 

For those who like modern authorities: the principle was 
strongly affirmed in a few pithy sentences by Lord Halsbury 
at the conclusion of his judgment in Mansell v. Jones (1905), 
149 Son. J. 350 (C.A.). 

It will be observed that the second limb of the subsection 
cited above is careful to limit the implied right to what is enjoyed 
at the time of the conveyance, and, though the facts were somewhat 
out of the way, Chappell v. Mason (1894), 10 T.L.R. 404 (CLA.) 
will serve to warn intending tenants of this limitation. The 
action was for rent, but a plea of eviction and a counter-claim 
for breach of covenant for quiet enjoyment were what really 
had to be tried. In 1856 the plaintiff let the second and third 
floors of a house to three ladies who since 1853 had carried on 
a private hotel at the house next door, which they held under 
another lease, and who wanted more accommodation. Both 
landlords consented to the making of an opening in the party 
wall, and the plaintiff consented to the making of a partition 
to divide the upper from the lower part of this house. In 1574 
he granted the three ladies a new lease which mentioned * all 
rights and appurtenances belonging thereto and enjoyed there- 
with.’ In 1892 the lease of the building containing the main 
establishment came to an end (we are not told exactly how, and it 
was darkly hinted that it was the tenants’ own fault, but nothing 
turned on that in the end). They then approached the plaintiff's 
tenants of the lower floors of and tried to negotiate an arrange- 
ment for access to the upper floor, but in vain. It was held that 
though unable to occupy the premises they had not been evicted ; 
nor had the plaintiff broken his covenant for quiet enjoyment. 

it will be observed that the second lease was conclusive of 
any question about what was enjoyed at the time of the relevant 
grant, but it does not follow that the defence would have been 
in a sound position if the claim had been under the first lease. 
It might have been possible to show that the upper floors were then 
let separately, their tenants or tenant having access via_ the 
staircase ; but the arrangements for constructing a partition 
might well have been held to limit the grant. The statute law 
referred to contemplates such a position, subs. (4) of L.P.A., 
1925, s. 62, providing that the section ‘‘ applies only if 
and so far as a contrary intention is not expressed in the convey- 
ance, and has effect: subject to the terms of the conveyance and 
to the provisions therein contained.” 

Coming to the question of the extent, as opposed to that of the 
nature, of the right, /’. C. Strick & Co., Ltd. v. The City Offices 
Co., Ltd. (1906), 22 T.L.R. 667, is a useful authority. The 
plaintiffs, a firm of shipbrokers, held a twenty-one-year lease 
of offices on the third floor of a well-known city building, the 
lease providing for payments for lighting passages and corridors 
for the repair of which the defendants, their landlords, were 
responsible. When the latter proposed carrying out alterations 
to the entrance and the main corridor near the entrance, where 
they intended to erect and let some small shops, thus narrowing 
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the passage, the plaintiffs sought an injunction. They argued. 
inter alia, that they had a right of way over the whole of the corridor 
as it existed at the time of the grant. Swinfen Eady, J., did grant 
an injunction, but only against leaving a passage-way less than 
6 feet wide ; the learned judge negatived the suggestion that the 
tenants had the right “to go over every square foot’; they 
were entitled only to reasonable user. The position might aptly 
be expressed by saying that a tenant must not ‘‘ take too much 
for granted.” This question of reasonable user has, it may 
interest some readers, cropped up in quite a different way. 
Delivering judgment in the far older case of Tomlin v. Fuller 
(1669), 1 Mod. Rep. 27, Twisden, J., recalled : “ I know this has 
been ruled: where a man made a lease of his house, with free 
liberty and ingress, etc., through part of the lessor’s house, the 
lessor notwithstanding might shut up his doors, and was not 
bound to leave them open for his coming in at one or two of the 
clock at night, but he must keep good house.” 

To conclude with a case in which conduct on the part of the 
landlord extended the tenant’s rights: in Civil Service Musical 
Instrument Association, Ltd. v. Whiteman (1899), 43 Sou. J. 507, 
the facts were that the plaintiffs took a lease of some dilapidated 
premises belonging to the defendant, and covenanted to spend 
money in improving them. The lease reserved and excepted a 
certain passage on the ground floor, but with liberty to the 
lessees, their servants and customers, to have access to the main 
premises at reasonable times, ete. To the landlord’s knowledge 
they embellished this passage by putting down an elaborate 
mosaic work floor, and when this had been done he ordered its 
removal. Kekewich, J., held that the tenants had done what the 
lease did not entitle them to do ; but as there were both a mistake 
on their part and fraud on that of the defendant, the latter could 
not now interfere. The facts of this case are, of course, special, 
but it shows that equitable principles as well as rules of common 
Jaw may operate in these cases. 








Correspondence. 


[The views expressed by our correspondents are not necessarily those of 
Tue Souicrtors’ JOURNAL.| 
Law of Libel. 

Sir,—Although the legal profession as a whole no doubt agrees 
with the result in the libel case of Lyon and Another v. Daily 
Telegraph, Ltd. (1943), 87 Sou. J. 309, nevertheless neither the 
law nor the ratio decidendi is at all satisfactory. Few of us can 
understand how a libel can cease to be a libel if it ** does not go 
beyond the bounds of fair comment.” May I point out that 
the defence of “ fair comment”? is not’ permitted at common 
law or by any statute, so that it depends on case law, and, so 
far as 1 am aware, not even on a decision of an appeal court. 
If there is to be any criminal case law or tort case law obviously 
the same can only be for the purpose of limiting the substantive 
law and not of extending it. It would appear therefore that 
the defence of “ fair comment ” which is permitted has no legal 
authority or basis, and judges therefore should refuse to accept 
it or hear evidence for the purpose of establishing it. The case 
of Lyon and Another vy. Daily Telegraph, Lid., concerned theatrical 
or dramatic criticism. Certain libels must be privileged, and 
to this privileged class should belong scientific, music, art, dramatic, 
theatrical and literary criticisms. The present law of libel 
and slander is too bad and unsound (both in theory and practice) 
to be reformed. A rebirth is necessary. If “ fair comment ” 
and * truth of justification ’? were prohibited as defences by and 
in law but evidence thereof were permitted in mitigation of 
punishment or damages, that is after the judge has found for 
the plaintiff, then something to improve the law might be 
accomplished. 

Beckenham. G. W. R. THomson. 
bth September. 








Mr. B. L. HOLME. 

Mr. Bryan Lawson Holme, solicitor, of Messrs. Costeker and 
Holme, solicitors, of Darwen, Lancs, died on Saturday, 21st 
August, aged seventy-seven. He was admitted in ISS88, and 
was Clerk to the Darwen County Justices. 

Mr. R. TT. HUGHES. 

Mr. Rowland Taylor Hughes, solicitor, of Shrewsbury, died 
on Thursday, 12th August, aged eighty-six. He was admitted 
in 1879 and for over fifty years was hon. secretary and librarian 
to the Shropshire Law Society. 

Mr. R. A. WILLIAMS. 

Mr. R. A. Williams, solicitor, of Chester, died recently, aged 
forty-two. He was admitted in 1930, and was deputy coroner 
for Chester. 

Mr. T. H. WOODHAM. 

Mr. Thomas Henry Woodham, solicitor, of Winchester, died 
recently, aged eighty-three. He was admitted in 1885, and was 
Clerk to the Winchester Justices. 





Criminal Law and Practice. 
Prosecutions under the Food and Drugs Act, 1938. 


JUDGING by some of the cases in the criminal courts under the 
Food and Drugs Act, 1938, the prosecution frequently finds more 
difficulties in the Act than the defence. A highly necessary piece 
of legislation, especially in wartime, when food substitutes tend 
to flood the market, it nevertheless, from the very nature of what 
it seeks to enact, does not admit of the same precise terms as 
that in which some other criminal statutes are framed. The 
section which most frequently causes argument is s. 3, which 
prohibits the sale to the prejudice of the purchaser of any article 
of food or any drug which is not of the nature, substance or 
quality demanded by such purchaser. The issuing of a label 
calculated to mislead as to such nature, substance or quality is 
also an offence under s. 6 (1). 

In arecent case stated before the Divisional Court, the appellants 
had been charged and convicted under s. 3 and s. 6 in connection 
with the sale of a substance in a bottle labelled ** Orange Citric 
Flavoured Cordial ’’ (Collins Arden Products, Ltd. v. Barking 
Borough Council (1943), 2 All E.R. 249). The public analyst 
gave evidence that the word ‘“ cordial ’”’ @riginally meant an 
alcoholic liquid with a heartening or restorative action, but it 
had been long used to denote a flavoured syrup with a heartening 
effect: which was due to its high sugar content, and non-alcoholic 
cordials should contain a substantial quantity of sugar. In fact 
it was sweetened with saccharin ; but the appellants argued, with 
the support of strong technical evidence, that a cordial was any 
pleasant beverage. A Ministry of Health report of 1924 was 
proved to show that 95 per cent. of cordials reported on contained 
a substantial quantity of sugar. It was also proved that in 1911 
the British Pharmacopeia had published a revised formula for a 
syrup in which saccharin was substituted for sugar. 

Charles, J., held that the magistrates were wrong to convict 
on indeterminate evidence like that of the public analyst in 
the present case, and that it might have been different (but he 
would not decide that point) if the analyst had said that a non- 
alcoholic cordial must contain a substantial quantity of sugar 
or they are not cordials. Stable, J., pointed out that although 
the public analyst gave evidence as to what, in his opinion, a 
non-alcoholic cordial should contain, that was not evidence 
that when the ordinary person went into a shop and asked for 
cordial, the only thing that he meant was either a liquid containing 
alcohol or a liquid containing a substantial quantity of sugar. 

Hallett, J., held that the justices never directed their minds to 
the defence put forward under s. 6, supported by formidable 
evidence, i.e., that the defendants “ did not know and could not 
with reasonable diligence have ascertained ’? that the label was 
calculated to mislead. Dealing with the more important point 
under s. 3, his lordship said that, to his mind, it was the demand 
by the purchaser which was the determining factor in deciding 
what ought to have been supplied. He referred to a dictum by 
Lord Young in Morton v, Green (1881), 8 R. (J.) 36, a Scottish 
appeal dealing with a prosecution for the sale of cream under thic 
corresponding section to s. 3 of the 1938 Act in an Act of 1875, 
in which he said that there was no evidence of prejudice to the 
purchaser. His lordship also quoted the words of the Lord Justice 
Clerk in that case: The vendor, believing that this was what he 
wanted, gave it to him, and I see nothing to satisfy me that he 
(the purchaser) expected the vendor to construe his demand in 
any other sense. I cannot approve of this proceeding. It is tov 
much like a catch. The * article demanded ”’ must be held to be 
the article meant by an ordinary purchaser to be obtained—not 
in any scientific definition. 1 think, looking to the aspect of this 
case, that it seems a rather obtrusive interference with what, as 
far as I can see, is an honest trade.”’ Hallett, J., adopted these 
words, and said that the appeal must be allowed. 

The words used by the statute seem complicated at first 
sight, but they can be summed up for the common-sense magis- 
trate in the simple language of two precise questions : (a) was the 
purchaser prejudiced ; and (6) did he get what he asked for. 
In deciding both questions they are entitled to take into account 
facts in their knowledge as to what purchasers mean when tlic) 
ask for something under a particular description (2. v. Field, 
exp. White (1895), 64 L.J.M.C. 158), and the certificate of the 
public analyst is suflicient evidence of the facts stated therein 
unless the other party to the proceedings requires that the analyst 
shall be called as a witness (Food and Drugs Act, 1938, s. 81 (1)). 
A good example of a case in which it was rightly held that the 
purchaser was not prejudiced was Sandys v. Rhodes (1903), 
67 J.P. 352, where pearl tapioca was sold as sago. There was 
evidence that it was sold as sago by the custom of the trade. 
and that as a rule the public had demanded it in preference to 
the darker coloured and genuine sago. See also Anderson v. 
Britcher (1913), 30 T.L.R. 78 (Demerara sugar) ; Smith v. Wisden. 
46 Sou. J. 56 (marmalade); Sandys v. Markham, 41 J.P. Jo. 52 
(mustard); and /ludson v. Bridge, 47 Sou. J. 406 (vinegar of 
squills). 

One final word of caution is necessary. It might seem, from 
the words of the Lord Justice Clerk in the case quoted by 
Hallett, J., that the question is whether the defendant was carrying 
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on an honest trade. While it is true that in the majority of 
cases in which defendants are rightly convicted under these 
sections, the trade which they are carrying on in respect of the 
article sold is not exactly honest, the learned Lord Justice Clerk 
cannot. be taken to have meant that that simple question may 
be substituted for the two more difficult questions put by the 
\ct for the consideration of the magistrate. This view is fortified 
by the decision in R. v. Field, supra, in which it was laid down 
that fraud was no element in the offence under the corresponding 
section in the Act of 1876, and the justices would have been 
wrong if they had considered the question of fraud. 








Our County Court Letter. 


Possession of House. 

In Saunders v. Casey, at Oxford County Court, the claim was for 
possession of a house and £4 7s. 6d. for use and occupation. The 
plaintiffs case was that he had let the house to the defendant’s 
husband. A separation had taken place, and the husband having 
left’ the house, had given notice to quit to the plaintiff. The 
defendant had offered to take over the tenancy, but the plaintiff 
had refused to accept her as tenant and had refused her offer 
of rent. As the defendant was a trespasser, proceedings for 
possession had been commenced against her. She and her family 
of three children had always been a nuisance, and the plaintiff 
required possession of the house for his nephew, who, with a 
family of four, was living in one room. The defendant’s case was 
that the plaintiff was acting in collusion with her husband to 
eject her. Her husband had given the notice to quit to the 
plaintiff in pursuance of the matrimonial dispute. If the 
defendant were ejected she and her three children would have no 
roof to cover them. She had offered to take over the tenancy 
and had tendered the requisite rent. His Honour Judge Donald 
Hurst observed that he was unable to try the matrimonial issue 
between the defendant and her husband. In the circumstances 
he had no option but to make the order. Nevertheless the 
defendant would be allowed three months in which to obtain 
other accommodation. It was doubtful whether the plaintiff's 
nephew was the real cause for the application. An order was 
made for the payment of rent, viz., 17s. 6d., plus 1s. per week, 
towards the amount claimed for use and occupation. 


The Remuneration of Food Officers. 


In Hlooper v. Moyle, at Helston County Court, the claim was 
for one month’s salary from 17th August, 1942, and for damages 
for wrongful div.nissal. The plaintiff had been the Chief Assistant 
to the Food Executive Officer for the borough, and the defendant 
was the late Food Executive Officer. The plaintiff’s case was 
that he had received a month’s written notice to terminate his 
employment on 17th July, 1942, subject to the concurrence of 
the Divisional Food Officer. It was not until after 17th August 
however that the plaintiff was informed that his employment had 
ceased. On legal advice he had accepted 17th August as the day 
of the termination of his employment. On his behalf a month’s 
salary had been claimed, viz., £23 Os. 2d., and this had been paid 
by the Ministry of Food. The plaintiff contended that after 
Isth August, 1942, he had been employed by the defendant 
personally. The defendant’s case was a denial of the latter 
contention. His Honour Judge Scobell Armstrong observed 
that the Crown could not be sued in its own court by any subject. 
The defendant, being the agent of the Ministry of Food, enjoyed 
a similar immunity. Judgment was accordingly given for the 
defendant, with costs. Nevertheless, it appeared that the 
plaintiff was entitled to some remuneration in respect of the 
period subsequent to 17th August, 1942. Before incurring the 
expense of a Petition of Right, however, the plaintiff would be 
well advised to make a further application to the Ministry of Food 
for the consideration of his case. 


Reduction of Rent after War Damage. 


In Lamberts v. Meakers, at Bournemouth County Court, an 
application was made under the Landlord and Tenant (War 
Damage) Aet, 1939, s. 10 (1) (e), for a declaration that a part of 
No. 72, Old Christchurch Road, was capable of beneficial occupa- 
tion, and for an order that a suitable rent be paid for the future 
occupation. The plaintiffs’ case was that in June, 1934, they had 
leased the premises to the defendants, who were hosiers and 
outfitters, for a term of twenty-one years at a rent of £850 per 
annum for the first seven years, and thereafter at a rent of £1,000 
perannum. On 23rd May, 1943, the premises were damaged by 
enemy action. The defendants then abandoned the premises but 
served notice of retention. The total floor space was 4,740 square 
fect, but the area lost was 456 square feet only. This was 
one-tenth of the total floor space, and an allowance of one-tenth 
from the rent would be a suitable reduction. The rear of the 
ground floor had temporarily been demolished, but the remainder 
Was in good structural condition and was fit for beneficial 
occupation. A partition or sereen would hide the damage from 
customers. No loss of trade would have resulted, and there 
would have merely been inconvenience of control. The owners 
of the shops in the vicinity had carried on after only a few days’ 





interruption of business. The defendants’ case was that the 
premises could not have been let at a rent of £900 per annum. 
A few days after the air raid the whole of the first floor was under 
rain water. A surveyor had estimated the damage at £600, and 
some delay had ensued before a licence was issued to do repairs 
to the amount of £550 in order to prevent deterioration. — [lis 
Honour Judge Cave, K.C., held that a part of the premises was 
capable of beneficial occupation. A declaration was made 
accordingly, and an order was made for the payment of rent at 
£850 per annum as from one month after the date of the damage, 
with costs. 
Damages for Assault. 


In Reynolds vy. Longden, at Bromsgrove County Court, the 
claim was for £200 as damages for assault. The plaintiff’s case 
was that on the 21st November, 1942, he was leaving the Crown 
Inn, Catshill, at 10 p.m., when he saw the defendant striking a 
third party, who had been ill. The plaintiff remonstrated with 
the defendant, who knocked the plaintiff down and kicked him 
when he was lying on the ground. <As a result the plaintiff's 
leg was broken, and he was in hospital until the 27th January, 
1943. He was unable to resume work until the 12th April. 
His wages averaged £11 a week, and his loss of earnings amounted 
to £220. The defendant applied for an adjournment, in order to 
obtain legal aid. It was pointed out, for the plaintiff, that his 
solicitor first made a claim against the defendant in January, viz., 
six months before the hearing. It was held that the defendant 
had had ample time to instruct a solicitor, and the application was 
refused. The defendant’s case was that the third party began 
the fight, and the plaintiff joined in with a bottle. The plaintiff's 
injuries were inflicted by two other men, and not by the defendant. 
His Honour Judge Roope Reeve, K.C., gave judgment for the 
plaintiff for the amount claimed, with costs. 


Possession of Farm Cottage. 


In Willis v. Walker, at Cheltenham County Court, the claim was 
for the possession of a cottage of which the defendant had been 
a service occupier. The plaintiff’s case was that the defendant 
had been employed by him as a cowman. On the 24th June a 
land-girl had refused to help the defendant to put a heifer into a 
shed. The defendant had thereupon walked out and left fifty 
cattle unmilked. Another cowman had since been engaged, and, 
unless the cottage could be obtained for his accommodation, he 
would leave. The application was therefore made under the 
Rent, ete., Restrictions (Amendment) Act, 1933, Sehed. I, 
para. (g) (i). The defendant’s case (presented by his wife) was 
that the land-girl had sworn at the defendant and told him to do 
the job himself. He was therefore justified in leaving, and had 
obtained work elsewhere. He was willing to move as soon as 
other accommodation could be found. His Honour Deputy 


The plaintiff did not ask for costs. 
Decision under the Workmen’s Compensation Acts. 


Incapacity by Loss of Grip. 


In Edmunds v. Chislet Colliery Co., Ltd. at Canterbury County 
Court, the applicant was aged thirty-four and hag been employed 
by the respondents for seven years as a ‘‘ ripper.” In July, 
1941, a fall of roof had imprisoned his hand between a stone and 
the earth. He was away seven weeks, and then tried without 
success to resume his pre-accident work. The applicant then 
did light work to April, 1942, when he received notice to terminate 
compensation. In June, 1943, there was no obvious wasting 
of tissue, but his right hand grip was 80 Ibs., and his left hand 
grip only 60 Ibs. Normally there was only 5 Ibs. difference 
between the grips of each hand. The defendant’s case was that 
the applicant was fit for his pre-accident work. No importance 
should be attached to the amount of grip a patient chose to 
give. His Honour Judge Clements, sitting with a Medical 
Referee, held that the applicant was unfit for his pre-accident 
work. An award was, made for the agreed amounts, viz., Ss. a 
week, plus supplementary allowance, from the 16th May, 1942, 
to the 14th February, 1943, and £1 5s. a week thereafter, with 
costs. 
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To-day and Yesterday. 
LEGAL CALENDAR. 


September 6.—Late one evening in July, 1748, a girl called 
Sarah Green was walking home to Southwark along Kennington 
Lane when she fell in with three men dressed like brewers’ 
servants, who assaulted her and so ill-used her that she afterwards 
died in St. Thomas’s Hospital. Various circumstances seemed to 
implicate Richard Coleman, who worked as clerk to a brewer, 
and he was eventually convicted and hanged. Two years later, 
in the course of a conversation about innocent men who had been 
executed, a fellow called James Welch said to a friend that 
Coleman was one of them, adding: ‘* Nichols, Jones and I were 
the persons who committed the murder for which he was hanged.”’ 
The friend said nothing for a while, but eventually told his father, 
and the three men were committed for trial. Nichols was allowed 
to turn King’s evidence and he told the whole story of how, after 
drinking at a public-house called Sot’s Hole, they had met the 
girl and assaulted her. The others were found guilty, confessed 
the crime, cleared Coleman’s memory and were hanged on 
Kennington Common on the 6th September, 1751. 


September 7.— William Robinson was tried at Lancaster on 
the 7th September, 1827, for the murder of his wife. She had 
been in poor health and a girl who had come in to help her told 
the court what had happened. Robinson had come in at dinner 
time when his wife was out, and when she returned had asked her 
“aif such like carryings on would do.” She did not answer but 
went upstairs. He followed her and there were sounds of 
quarrelling and blows. He was heard to say that if she said two 
words more he would finish her. Later she said ** William, hast 
thou very near done enough ?”’ and he said * No, not yet.” 
After he came down and went out, the girl found the woman 
upstairs sitting in a chair dead with her head against the bed-post. 
When he came back, the husband tried to say that she had had 
a fit, but the injuries found by the doctor were too extensive to 
be so explained. His defence at the trial was that his wife was 
drunk and attacked him, but he was convicted and Bayley, J., 
condemned him to death. 


September 8.—On the Sth September, 1713, ** by order of the 
Justices of Southwark the Bell-man cried down the Borough Fair 
setting forth that all persons who should offer any interludes, 
ete., should be taken up as vagrants and punished accordingly.” 
The intention was to confine the Fair to the three days the 7th to 
9th September originally laid down in the charter of Edward IV, 
for it had spread itself into a fortnight. “ It having been a 
custom for many years for those who kept booths for interludes 
at Southwark Fair to make a collection for the debtors in the 
Marshalsea Prison; but the Fair this year being for three days 
only they could not afford it; which the debtors resenting got 
together a large quantity of stones and flung over the prison wall 
upon the Bowling Green whereby a child was killed in a woman’s 
arms and several people wounded and bruised.” 


September 9.—On the 9th September, 1773, ** three criminals 
were capitally convicted at the Old Bailey, George Brown, 
William Hyndes and James Devereux, for robberies on the 
highway.”’ 

September 10.— Franz Stirn was a young German refugee, 
accomplished in many ways but over sensitive and quarrelsome, 
who, having imagined insults on the part of Mr. Matthews, a 
surgeon, in whose house he was staying, continually made scenes, 
and finally shot him dead, afterwards trying to kill himself. 
Confined in Newgate, he went on hunger strike to avoid the 
disgrace of being hanged, saying his life was forfeited by the 
law of God and man and that it did not signify by whose hands 
he died. > He only took a little coffee and wine and did not touch 
food till his friends had secretly brought him a surer means of 
release in the form of opium. On the LOth September, 1760, 
he was strong enough to appear in court decently dressed in black 
and to everyone’s surprise, he pleaded ** Not Guilty.”’ Two days 
later he was tried and convicted but took poison and died the 
same evening. 

September 11.—On the 11th September, 1734, ** was held the 
general gaol delivery at Bristol and the following prisoners 
were tried: Thomas Kitchingham, a Scotsman, Sam Owen 
and Thomas Badger, three sentinals of Col. Montagu’s regiment 
for murdering Roger Baron. The first was found guilty of 
murder and the other two of manslaughter; Martha Morgan 
for the murder of her bastard child by strangling it and throwing 
itintoa bog; John Westcott, mariner, for uttering two promissory 
notes of hand, one of which was a counterfeit: of the other.” 
Kitchingham, Morgan and Westcott were condemned to death. 


September 12.—Henry Sterne or ** Gentleman Harry ”’ was 
a thief who relied on an easy manner and a fair education to mix 
in good company. On the 12th September, 1787, he was tried 
at the Old Bailey for stealing the diamond George pendant, 
worn by the Duke of Beaufort, as he was leaving the King’s 
birthday levee at St. James’s Palace. He was convicted 
and condemned to be transported to Botany Bay for seven 
years. 





Points in Practice. 


Questions from solicitors who are REGISTERED ANNUAL SUBSCRIBERS are 
answered, without charge, on the understanding that neither the Proprietors nor the Editor, 
nor any member of the staff, are responsible for the correctness of the replies given or for any 
steps taken in consequence thereof. All questions must be typewritten (in duplicate) 
addressed to the Editorial Department, 29-31, Breams Buildings, E.C.4, and contain the 
name and address of the subscriber, and a stamped addressed envelope. 

Effect of Intestacy of Adopted Infant. 

(. A and B (husband and wife) adopt C under the Adoption of 
Children Act, 1926. C (now aged seventeen years) has interests 
in some funds. In the event of C’s death intestate during 
minority, do A and B become entitled on the intestacy as if they 
were the natural and lawful parents ? 

A. We do not think so, It will be noticed that it is only * all 
rights, duties, obligations, and liabilities ’’ of the natural parents 
‘in relation to the future custody, maintenance, and education of 
the adopted child (including all rights to appoint a guardian or 
to consent or give notice of dissent to marriage)’ which vest in 
the adopter (Adoption of Children Act, 1926, s. 5 (1)). 


Subsidiary Vesting Deed—SALE—WHETHER PRINCIPAL VESTING 

DEED SHOULD BE ABSTRACTED AND ACKNOWLEDGED—APPOINT- 

MENT OF NEW TRUSTEES—HFFECT OF NEGLECT TO ENDORSE THE 
PRINCIPAL VESTING DEED. 

(. (1) In the case of land comprised in a subsidiary vesting 
deed, which recites the principal vesting deed as in Form 4 of 
Sched. I to S.L.A., 1925, has a purchaser a right to (a) an abstract 
of, or (6) production only of, the principal vesting deed in either 
of the following circumstances 

(i) Where there has been no change of the trustees named in 
the subsidiary vesting deed ; 

(ii) Where there is on the title a deed of declaration showing 
change of trustees ? 

(2) What effect (if any) is caused by the neglect to endorse on 
the principal vesting deed the names of new trustees as required 
by s. 35 (1) of S.L.A., 1925, and s. 35 (2) of T.A., 1935 ? 

A. The editors of ** Prideaux ”’ (see vol. 1, p. 579, of 23rd. ed., 
footnote (~)) express the opinion (in connection with a subsidiary 
vesting deed) that “ Only when particulars (of the principal 
vesting deed) are incorporated by reference and these particulars 
are material to the transaction to be carried out will there be need 
to make use of the principal vesting instrument (as a root of 
title)’ In neither of the cases mentioned would it thus appear 
necessary for the purchaser to have an abstract of or a right to 
the production of the principal vesting instrument. So far as we 
are aware no adverse (or other) effect is caused by neglect to 
endorse the principal vesting deed. 

Separations. 

Q. We are frequently being asked to advise on separations, and 
should be obliged if you would furnish us with a precedent under 
the wording of which the spouses, or, at any rate, the spouse 
who has ground for complaint, will not be precluded from suing 
for divorce under the Matrimonial Causes Act, 1937, on the 
ground of desertion for three years and upwards. 

A. In most cases the fact that the parties have agreed to live 
apart is conclusive against an allegation of desertion. It is 
only where the deed has not been acted upon or it has been 
procured by fraud or coercion or has been repudiated, that 
desertion may be alleged. It is impossible, therefore, to furnish 
the precedent for which you ask. 

Bastardy Proceedings. 

Q. A, who resides in England, has an illegitimate child which 
was born in England in November last. The alleged father is 
temporarily (it is believed) residing in Scotland, but it is quite 
possible he will not return to England for some time. A wishes 
to take proceedings to obtain an affiliation order. It appears the 
only way to do this is for A to go into Scotland and to take 
proceedings in any Scottish court. It is understood that -\, 
having obtained an order, can enforce the same in the court 
within whose jurisdiction she is residing in England. 

A. A must apply in Scotland for an order. See Reg. v. 
Thompson (1884), 12 Q.B.D. 26. A can then enforce the order in 
England. See the Summary Jurisdiction (Process) Act, 1881, s. 6. 

Costs—Option to Purchase under Will. 

Q. One of my clients by his will appointed three of his children 
to be the executrices thereof and by his will granted to each of 
his said children options to acquire certain properties belonging 
to him at prices specified in his will. Hach of the children have 
elected to take the properties, and I have been instructed to act 
on behalf of the children in their capacity as executrices and 
vendors and also on their individual behalf as purchasers of the 
various properties and also in some cases in connection with 
mortgages on the properties. I am not sure whether my costs 
in these cases should be based on the scales laid down by the 
Solicitors Remuneration Act, 1881 (as amended), or whether | 
should charge for work done under Sched. Il to the Act. As the 
consideration payable is in some cases considerable, could you 
give me some guidance or authority on the point ? 

A. It is usual in a case of doubt, where a solicitor is acting for 
both parties, to submit the question to the Council of The Law 
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Society, providing of course the solicitor concerned is a member 
of the Society. Our own view is that a person exercising the 
option is not debarred from objecting to complete the purchase, 
if a defect is found in the title, and consequently the title must be 
deduced and the solicitor is entitled to the same costs as if he 
were acting for both vendor and purchaser under an ordinary 
contract of sale. As to additional costs of mortgage, see r. (6). 
If the will contained a provision that the persons named should, 
if they exercised the option, accept the title without investigation, 
or (presumably) if any person exercising the option said he or she 
was willing to accept the title without investigation, then the 
charges as against the estate and the purchaser would be under 
Sched. II. In that case, however, if the purchaser was mortgaging, 
the mortgagee would be entitled to an investigation of title, and 
the solicitor would be entitled to charge deducing scale against the 
purchaser (instead of against the estate) and half the investigating 
scale (up to £5,000) under r. (3), if he acted for the mortgagee. 
Trustee Act, 1925, s. 18 (2)—PosITION OF PERSONAL 
REPRESENTATIVE—RENUNCIATION. 

(. Am I right or otherwise in your opinion in thinking that 
an executor cannot renounce his connection with a trusteeship 
held by a deceased and devolving upon the personal representa- 
tives of the deceased without also having to renounce his office 
of executor to all the remaining estate of the deceased. I have 
referred to ** Williams on Executors,”’ 12th ed., vol. I, and the 
Conveyancing Act, 1881, s. 30, and these appear to support the 
view that a renunciation must be in foto or not at all. The point, 
of course, arises only from a practical point of view upon the 
death of a sole or surviving trustee. My inquiry arises out of a 
letter with a solicitor 1 have been in contact with who gives me 
what he considers a considered view in a case that an executor 
could refuse to have anything to do with a trusteeship held by a 
deceased and such renunciation would not in any way affect the 
position of the executor so far as the estate of the deceased was 
concerned. Obviously there is a distinction drawn here between 
the deceased estate proper and the trusteeship held by the 
deceased. 

A. We agree that a renunciation is (and must be) total. 
Nevertheless, the personal representative of a sole or surviving 
trustee can quite well prove and yet refuse to exercise any 
trusteeships which devolve upon him. Indeed, it is not quite 
accurate to speak of trusteeships devolving. Under s. 18 (2) of 
the Trustee Act, 1925, the personal representative may (but need 
not) exercise the ** devolved ”’ trusts, etc. The exact words of the 
section are that he ** shall be capable of exercising or performing ” 
the trusts, etc. We quote the following from Emmet’s ** Notes on 
Perusing Titles.”’ 12th ed., vol. II, p. 558: ** It will be noticed 
‘ says ‘ shall be capable 
of exercising or performing.’ It does not say that the personal 
representatives or representative are compelled to act. And it has 
been decided that they or he cannot be compelled to act, and 
that they can insist on new trustees being appointed, and will be 
entitled to the cost of appointing new trustees (Re Knight (1884), 
26 Ch. D. 82; Re Ridley [1904] 2 Ch. 774; Re Bennett [1906] 
1 Ch. 216). On the other hand, they or he cannot insist on acting 
as trustees or trustee if their or his services are not required, and 
on the appointment of new trustees their powers cease (Re Routledge 
[1909] 1 Ch. 280).”’ 

Will—CoNnsTRUCTION—WoRD ‘“* MONEY.” 

Y. A testatrix made her own will in 1929, leaving ‘ all my 
money to my three sisters.’”’ In 1931 she purchased some 
freehold property. She died in 1943 without having altered her 
will, leaving the said sisters and a brother surviving. 

Your opinion is sought as to whether the freehold property 
(acquired after the date of the will) passes to the sisters under the 
terms of the will or whether it is undisposed of ? 

A. In view of s. 24 of the Wills Act, 1937, the fact that the 
purchase of the real estate was subsequent to the date of the will 
seems immaterial. The question thus is whether the word 
“money ”’ passes the real estate. The writer sees no reason to 
suppose that in this case it does. There is, we take it, no special 
context to give the word an extended meaning. We refer our 
subscriber to ‘* A Conveyancer’s Diary ”’ in our issues of the 19th 
and 26th June (87 Son. J. 216, 224). 

Costs of Originating Application. 

(. What are the rules as to costs of an originating application 
for leave to distrain for rent under the Courts (Emergency Powers) 
Act, 1939, in the High Court (District Registry) 2? It is observed 
that fixed costs of £4 4s., plus 12s. 6d. if an affidavit of service 
is ordered, are applicable as the costs of an originating summons 
under the Courts (Emergency Powers) Act (Consolidation) Rules, 
1940, Are fixed costs also applicable in originating applications, 
and, if so, what is the amount ? If fixed costs are not applicable, 
What is the scale ? 

A. The point raised by the queriest appears to relate to a 
casus omissus in the Scales of Costs in the ‘‘ Annual Practice,” 
1943, p. 2907. This is the only authority on the point. In the 
circumstances, the only course is to regard fixed costs as also 
applicable to originating applications in the same way as to 
originating summons. The question is therefore answered in the 
affirmative. 











Notes of Cases. 
COURT OF APPEAL. 
Inland Revenue Commissioners :. Fitte. 


Lord Greene, M.R., Luxmoore and Goddard, L.JJ. 
13th, 14th May, 29th June, 1943. 


Revenue—Income tax—Settlements—Annual sums payable under powers of 
appointment by settlor—Annual sums payable to employees of any company 
of which settlor a director—Also payable to members of a named rowing 
club—Statutory provisions that income of settlement deemed to be income of 
settlor where settlor enabled to determine any provision and thereby cease to 
make annual payment—Whether settlements within mischief of statutory 
provisions—Finance Act, 1938 (1 & 2 Geo. 6, c. 46), s. 38 (1). 

Appeal from the judgment of Macnaghten, J. 

D F agreed by certain deeds to pay annual sums to trustees to be held 
in trust for such persons as DF should appoint, and in default as the 
trustees should think fit, and by a schedule to one of them he named three 
persons whom he wished to benefit as therein mentioned, and it also 
included such persons as were employed or would be employed by D F or 
by any company of which he was a director, also certain charitable institu- 
tions, and also the members of the V rowing club. Although at first the 
gifts were revocable by DF, ultimately it was provided that they should 
be irrevocable by him. By s. 38 (1) (a) of the Finance Act, 1938, it is 
provided that if a settlor could revoke, or otherwise determine, a settlement 
or any provision thereof so that he would thereby cease to be liable to make 
any of the annual payments, the sum or sums thus payable under the 
settlement should be treated as the income of the settlor and not of any 
other person. The Crown contended that because D F by the terms of the 
settlements might become an employee of a company of which he was a 
director, or might become a member of the V rowing club, he might become 
one of the objects of the powers of appointment, and in that event could 
irrevocably appoint the whole of the future income under the appropriate 
deed to himself and, by so doing, could become the sole beneficiary there- 
under, and so be in a position to determine the trusts thereof. Macnaghten, J., 
held that the terms of the settlements were such that no provision thereof 
came within the mischief of s. 38 of the Act. 

Luxmoore, L.J., said that on the true construction of the settlements, 
D F never intended to include himself as a potential object of the power 
of appointment, and consequently the income dealt with under the deeds 
could not be treated under s. 38 of the Act as part of his income. The 
appeal would therefore be dismissed. 

Lorp GREENE, M.R., and Gopparp, L.J., gave judgments to the same 
effect. Appeal dismissed. Leave to appeal to the House of Lords refused. 

CounsEL: Solicitor General (Sir David Maxwell Fyfe, K.C.), J. H. Stamp 
and R. P. Hills ; Cyril King, K.C., and N. C. Armitage. 

Sortcrrors : Solicitor of Inland Revenue ; Taylor & Taylor. 

[Reported by J. H. G. BULLER, Esq., Barrister-at-Law.] 


CHANCERY DIVISION. 
In re Corelli; Watt v. Bridges. 
Cohen, J. 29th July, 1943. 
Charity—Per petuity— Bequest to provide a hostel for distinguished visitors— 

Validity. 

Adjourned summons. 

By her will dated the 5th June, 1922, Marie Corelli gaVe all her property 
to her friend V for life. She then gave the residue of her estate, including 
her house known as Mason Croft, to her trustees upon trust that neither it 
nor its contents should be sold and so that her trustees should by 
appropriate means provide for the preservation of the house and adjoining 
land “as a breathing-space and air zone for the health of the town of 
Stratford-upon-Avon . . . my intention being that . . . Mason Croft-shall 
. . . be continued in perpetuity for the benefit and service of distinguished 
persons visiting Stratford-upon-Avon from far countries . . . and also as a 
meeting-place as and when required by the President of the Royal 
Institution of Great Britain... I declare that my trustees shall hold 
the income of my estate . . . in trust for the upkeep and preservation of 
Mason Croft to be used . . . for the promotion of science, literature and 
music among the people of Stratford-upon-Avon...” This summons was 
taken out by the trustees of the will asking whether the gift in the will 
was a good charitable gift. 

CoueEn, J., said that there appeared to be three portions of the devise 
and bequest which had a bearing on the matter: (a) the direction to 
enclose the land as a breathing-space ; (b) the expressed intention that the 
premises should be continued in perpetuity for the benefit and service of 
distinguished visitors ; and (c) the declaration that income should be used 
for the upkeep of Mason Croft and for the promotion of science, literature 
and music among the people of Stratford-upon-Avon. Theauthorities showed 
that (1) the fine arts were not of themselves objects of charity (In re Ogden, 
25 T.L.R. 382) ; (2) a trust for the benefit of the inhabitants of a particular 
place was charitable (Goodman v. Mayor of Saltash, 7 A.C. €33). If the 
objects were sufficiently certain, a trust might be a valid charitable trust, 
notwithstanding that, but for the association with the inhabitants of a 
particular place, the purpose might not have been charitable (Jn re Spence 
[1938] Ch. 96) ; (3) a trust for the benefit of a particular profession was not 
a valid charitable gift (General Medical Council v. Inland Revenue 
Commissioners [1928] W.N. 98). Applying these principles, if he came to 
the conclusion that the dominant motive of the testatrix was to be found 
in (a) and (c), the bequest would be a valid charitable bequest. It was 
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(4) which presented difficulty. The testatrix had indicated that her 
dominant motive was for the house and grounds to be at the service of 
distinguished persons. This was not a charitable purpose, and he must 
hold that the trust with regard to Mason Croft was void for remoteness. 
CouNnsEL: W. F. Waite; Danckwerts; Fawell ; Pennycuick. 
Soxicitors: Maffey & Brentnall ; Field, Roscoe 
and Co. 


Treasury Solicitor ; 
[Reported by Miss B. A. BICKNELL, Barrister-at-Law.] 
KING’S BENCH DIVISION. 
Budd +. Anderson and Others, 
Asquith, J. 11th June, 1943. 


Emergency legislation—Detention under Defence (General) Regulations, 1939 | 
—Subsequent release ordered in habeas corpus proceedings—Error in copy | 


of order served on detainee—Validity of detention order—Res judicata— 
Defence (General) Regulations, 1939, reg. 188. 


Action for damages for false imprisonment. 


On 15th June, 1940, the plaintiff was detained under reg. 18B of the | 


Defence (General) Regulations, 1939, and in May, 1941, he brought habeas 
corpus proceedings in the Divisional Court. On 27th May, 1941, that court 
ordered his release. 
period of detention and the defendants were the Home Secretaries in office 
at the time of the original detention, and during the detention, and the 
governar of a prison. 
to the decisions of the courts as they stand to-day, was criticised by 
Humphreys, J., in the Divisional Court on 27th May, 1941, on three 
grounds: first, that twenty-five persons were dealt with en bloc, and 


therefore the Home Secretary could not have given individual attention to | 
secondly, that the order failed to recite that the Home | 


each case ; 
Secretary thought it necessary to exercise control over the plaintiff ; and 


thirdly, that the Secretary of State had no reasonable ground for detaining | 


him. Plaintiff’s counsel was forced to concede that in view of the decisions 


in Stuart v. Anderson and Morrison (1941), 2 All E.R. 665; R. v. Governor | 
of Brixton Prison (1942), 1 All E.R. 207; and Liversidge v. Anderson | 


[1942] A.C. 206, the Home Secretary’s order of ! 1th June, 1940, was valid. 
In practice the Home Office made a copy or summary of the detention 
order ia triplicate. 
of the prison to which he was committed, and the third would be handed 
to the police officer effecting the arrest, with directions to return it to the 
Home Office in due course, endorsed with a statement by such officer that 
he had carried out his instructions. 


the result that, although the detainee might realise that he was being 
detained as a member of a suspect organisation, i.c., the British Union of 
Fascists, he might also reasonably suppose that another ground for his 
detention was hostile associations, which was not the actual ground relied 
on in the order. On 26th July, 1940, the advisory committee appointed 
under reg. 188 informed the plaintiff in writing that he was detained 
because he had been a member of the British Union of Fascists. Between 
26th July, 1949, and 27th May, 1941, the plaintiff made a number of other 
unsuccessful representations to successive Home Secretaries. On the 
latter date the Divisional Court ordered the plaintiff's release, Humphreys, J., 
stating his reasons as set out above, and Singleton and Tucker, JJ., putting 
their decision on the ground that the Home Secretary had not complied 
with his duty under sub-cl. (4) of the regulation to give tie detainee the 
earliest practicable opportunity of making representations to the Home 
Secretary about his detention, as he had been left in doubt as to the precise 
grounds of his detention. 

AsquiTH, J., said that he would assume in favour of the plaintiff that in 
this case a detention which was illegal to the extent of justifying his release 
on habeas corpus was also illegal for the purpose of enabling a civil action 
for false imprisonment to succeed, though he reserved the question whether 
it was valid in all circumstances. Two further propositions seemed to be 
plain: First, that the decision of the Divisional Court was not res judicata 
for the purpose of the present proceedings for false imprisonment, if only 
because the parties were different, and also because it was inherent in 
habeas corpus proceedings that they did not result in a res judicata decision, 
at least if they failed. A number of successive applications could be made 
on the same facts. Secondly, his lordship could not ignore dedisions of 
the House of Lords, or question their supremely binding character. The 
combined effect of the cases of Liversidge v. Anderson, supra, and Greene 
v. Secretary of State for Home Affairs [1942] A.C. 284 was inconsistent 
with the earlier decision of the Divisional Court and overrode the principle 
on which that decision proceeded. His lordship then examined these two 
decisions and said that he could not believe that the House of Lords, 
having held that a detainee’s deprivation of his rights under sub-cl. (5) did 
not invalidate his detention, would have held that a different result should 
liave flowed from his deprivation of his right under sub-cl. (4), especially 
where, as his lordship found was the fact, the devainee was not prejudiced 
by the deprivation. The rights secured by sub-cl. (5) seemed to his lordship 
distinctly more valuable than those secured by sub-cl. (4), and for the 
breach of them, even if he had been damnified, a mandamus would have 
been a sufficient remedy. Judgment for the defendants. 

CouNnsEL: Scott Henderson and Harold Brown ; The Attorney General 
(Sir Donald Somervell, K.C.) and Valentine Holmes. 

Souicitors : Oswald, Hickson, Collier & Co., for Marsh & Ferriman, 
Worthing ; he Treasury Solicitor. 


[Reported by MAURICE SHARE, Esgq., Barrister-at-Law.] 


The plaintiff brought his action in respect of this | 


The original order, though perfectly valid according | 


It served one copy on the detainee, one on the governor 


By an unfortunate error in the present | 
case, the copy did not accurately reproduce the effect of the order, with | 





War Legislation. 


STATUTORY RULES AND ORDERS, 1943. 

Biscuits (Licensing and Control) Order, Aug. 26. 

Consumer Rationing (Amendment) Order, Aug. 26. 

Consumer Rationing. General Licence, Aug. 26, re 
Furnishing Fabrics. 

Explosive Substance, Order of the Secretary of State 
(No. llc), Aug. 24, making a Bye-law relating to the con- 
veyance of explosives in a carriage or boat whilst carrying 
or plying for public passengers. 

Feeding Stuffs (Regulation of Manufacture) Order, Aug. 25. 

Fish (Supplies to Catering Establishments) Order, 1942, 
General Licence, Aug. 28. 

International Labour Force (Registration of Bulgarians, 
Finns, Hungarians and Roumanians) Order, July 17. 

International Labour Force (Registration of Japanese) Order, 
July 17. 

Lateonadbaisal Labour Force (Registration of Siamese or Thais) 
Order, July 17. 

Pensions and Determination of Needs Act (Appointed 

Day) Order, Aug. 17. 

Session, Court of, Scotland. Procedure. Act of 
Sederunt, Aug. 12, anent Free Legal Aid in the Court of 
Session to Members of His Majesty’s Royal Navy, Royal 
Marines and Women’s Royal Naval Service. 


HoME OFFICE. 
Guide to Factories Act, 1937. (Reprinted 1943.) 


MINISTRY OF AGRICULTURE AND FISHERIES. 
Redemption Annuities (Amendment) Rules, 1937, Notice of 
change of ownership of land in respect of which a redemption annuity is 
charged. (Reprinted, 1943.) 


E.P. 1253. 
E.P. 1242. 
E.P. 1212. 


No. 1252. 


- 1237. 
. 1266. 


. 1047. 
. 1050. 


. 1051. 


No. 1230/8.40. 








Notes and News. 


Professional Announcement. 


Messrs. THEODORE GoppaRD & Co., Solicitors, of 5, New Court, Lincoln’s 
Inn, W.C.2, have taken over the practice of Messrs. Smith, Rundell, Dods 
& Bockett, of 9, John ‘treet, Bedford Row, W.C.1. The combined 
practices will be carried on from the former address. 


Honours and Appointments. 

The Lord Chancellor has appointed Mr. J. G. TrapNELt, K.C., to be an 
Official Referee of the Supreme Court in the place of Sir Ronald Bosanquet, 
K.C., retired. Mr. Trapnell was called by the Inner Temple in 1903 and 
took silk in 1931. 

The Lord Chancellor has appointed Mr. A. Brook Hirst, Registrar of 
the Halifax and Huddersfield County Courts, to be in addition Registrar 
of Dewsbury County Court and District Registrar in the District Registry 
of the High Court of Justice in Dewsbury as from the Ist September, 1943. 


Notes. 

Owing to war conditigns, the Lord Chancellor has decided to combine 
certain county court districts and to reduce the number of county courts 
and offices in London. The Marylebone, Southwark, and Whitechapel 
County Courts and offices will be closed at the end of September, and the 
cases pending in those courts will be transferred as follows: Marylebone 
cases to Bloomsbury County Court, 209, Great Portland Street, W.1; 
Southwark cases to Lambeth County Court, Cleaver Street, Kennington 
Road, §8.E.11; and Whitechapel cases to Shoreditch County Court, 
19, Leonard Street, E.C.2. 

The Board of Trade have, with the approval of the Treasury, decided 
that, in respect of the six months beginning Ist October, 1943, and ending 
31st March, 1944, the rate of premium payable under any policy issued 
under the Business Scheme shall be at the rate of 5s. per cent. 


Wills and Bequests. 

Mr. Thomas Maule Guthrie, solicitor, of Brechin, left £170,826. 

Mr. Herbert Stanley Richards, solicitor, of Nottingham, left £8,373, w ith 
net personalty £6,497. 

Mr. Charles Webster Rede Gell-Woolley, solicitor, of Brighton, left 
£14,987, with net personalty £9,117. 

Mr. Henry Lancaster, barrister-at-law, of Churt, Surrey, left £50,629, 
with net personalty £42,158. He left £500 to Pembroke College, Cambridge, 
upon trust to encourage the study of French. 





The publishers of Tue Soxicrrors’ Journat undertake the binding 
of issues in the official binding covers. The 52 issues for 1942 are bound 
in one volume, in either green or brown cloth (15s.). Prices for binding 
earlier volumes will be sent on request. Issues, together with the 
appropriate Index, should be sent to Tue Soxicirors’ JOURNAL, 
29/31, Breams Buildings, London, E.C.4. 














